STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

HENRY A. VI DAL,

Petiti oner,
VS. Case No. 97-3354
DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON, BOARD
OF PROFESSI ONAL ENG NEERS,

Respondent .

N N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
by video tel econference on Novenber 4, 1997, at Mam, Florida,
before Errol H Powell, a duly designated Adm nistrative Law
Judge of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Henry A Vidal, pro se
5832 Al ton Road
M am Beach, Florida 33140

For Respondent: R Beth Atchison
Assi st ant Ceneral Counsel
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0750

STATEMENT OF THE | SSUES

The issue for determnation is whether Petitioner is
eligible for licensure by the Board of Professional Engineers.

PRELI M NARY STATEMENT

In Cctober 1996, Henry A Vidal (Petitioner) took the



Principles and Practice part of the Electrical Engineer

Exam nati on (Exam nation). The mninmum score required to pass
t he Exam nation was 70. The Departnent of Business and

Pr of essi onal Regul ati on, Board of Professional Engineers
(Respondent) notified Petitioner that he did not successfully
conpl ete the Exam nation, having received a score of 67. By
letter dated March 25, 1997, Petitioner requested a fornma
hearing. On July 17, 1997, this matter was referred to the

Di vision of Adm nistrative Hearings.

At hearing, Petitioner testified in his own behalf,
presented the testinony of one witness (an expert) and entered
two exhibits into evidence. Respondent presented the testinony
of one witness (an expert) and entered five exhibits into
evi dence.

A transcript of the hearing was ordered. At the request of
the parties, the tine for filing post-hearing subm ssions was set
for nore than ten days following the filing of the transcript.
The parties filed post-hearing subm ssions which have been duly
consi der ed.

FI NDI NGS OF FACT

1. In Cctober 1996, Henry A Vidal (Petitioner) took the
Principles and Practice part of the Electrical Engineer
Exam nati on (Exam nation).

2. A mninmumscore of 70 is required to pass the

Exam nation. The Departnent of Business and Professional



Regul ation, Board of Professional Engineers (Respondent) notified
Petitioner that he had not successfully conpleted the

Exam nation, having received a score of 67



3. The Exam nation is a national exam nation and is graded
by national exam ners.

4. Petitioner challenges questions nunbered 131 and 133 on
the Exam nation. A scoring plan is used for grading each
guesti on.

5. For question nunbered 131, the highest score achievable
is 10. According to the scoring plan, correctly solving any one
part of the problemin the challenged question earns a score of
2; correctly solving any two parts, earns a score of 4; correctly
solving any three parts, earns a score of 6; correctly solving
any four parts, earns a score of 8; and correctly determ ning
five specific itens, even though the solution need not be
perfect, earns a score of 10.

6. Petitioner received a score of 4 on question nunbered
131.

7. Regarding question nunbered 131, under the scoring plan,
Petitioner is not entitled to any additional points. Even though
Petitioner may have indicated his know edge of the problemin the
chal | enged question, he failed to solve the problemcorrectly,
e.g., omtting a conponent and m scal culating. Petitioner solved
two parts correctly, earning a score of 4.

8. For question nunbered 133, the highest score achievable
is 10. According to the scoring plan, there are ten parts to the
problemin the chall enged question and correctly sol ving one or

two parts, earns a score of 2; correctly solving three or four



parts, earns a score of 4; correctly solving five or six parts,



earns a score of 6; correctly solving seven or eight parts, earns
a score of 8; and correctly solving nine or ten parts, earns a
score of 10.

9. Petitioner received a score of 8 on question nunbered
133.

10. Regardi ng question nunbered 133, under the scoring
pl an, Petitioner is not entitled to any additional points. Even
t hough Petitioner may have indicated his know edge of the problem
in the challenged question, he failed to solve the problem
correctly, e.g., using the incorrect quantity. Petitioner solved
ei ght parts correctly, earning a score of 8.

11. The exami ners for the Exam nation re-graded
Petitioner's answers to questions nunbered 131 and 133.

Petitioner was denied additional credit for the challenged
guestions by the exam ners.

12. Petitioner's answers were not arbitrarily or
capriciously graded.

13. The grading process was not devoid of |ogic and reason.
The scoring plan was properly used.

14. Questions nunbered 131 and 133 are not beyond the scope
of know edge that is required of a candidate for |icensure as an
el ectrical engineer and are capabl e of being answered by such a
candi date for |icensure.

15. Considering the proof, the opinions of Respondent's

expert were nore persuasive. The evidence presented was



insufficient to warrant additional credit to Petitioner on
gquestions nunbered 131 and 133.
CONCLUSI ONS OF LAW

16. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and the
parties thereto pursuant to Section 120.569 and Subsection
120.57(1), Florida Statutes.

17. The burden of proof is upon the Petitioner to show by a
preponder ance of evidence that the Exam nation was faulty, that
guestions on the Exam nation were worded arbitrarily or
capriciously, that his answers to the questions were arbitrarily
or capriciously graded, or that the grading process was devoid of

| ogic and reason. Harac v. Departnent of Professional

Regul ati on, Board of Architecture, 484 So. 2d 1333, 1338 (Fla. 3d

DCA 1986); State ex rel. daser v. Pepper, 155 So. 2d 383 (Fla.

1st DCA 1963); State ex rel. Topp v. Board of Electrical

Exam ners for Jacksonville Beach, 101 So. 2d 583 (Fla. 1st DCA

1958).

18. Petitioner challenges the grading of his answers to the
chal | enged questions. Petitioner has failed to denonstrate that
his answers were arbitrarily or capriciously graded or that the
gradi ng process was devoid of |ogic and reason, and, therefore,
Petitioner has failed to satisfy his burden of proof.

19. Rule 61-11.012, Florida Adm nistrative Code, provides

in pertinent part:



(1) . . . If the exam nation being
chal l enged i s an exam nati on devel oped by or
for a national board, council, association,
or society (hereinafter referred to as

nati onal organi zation), the Departnent shal
accept the devel opnent and gradi ng of such
exam nation w thout nodification.

20. Petitioner is not entitled to additional credit for the
chal | enged questi ons.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMMVENDED t hat the Departnent of Business and Prof essional
Regul ati on, Board of Professional Engineers enter a final order
di sm ssing the exam nation challenge of Henry A Vidal and
denying himlicensure.

DONE AND ENTERED this 27th day of March, 1998, in

Tal | ahassee, Leon County, Florida.

ERROL H POVELL

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 27th day of March, 1998.

COPI ES FURNI SHED

Henry A Vidal, pro se
5832 Al ton Road



M am Beach, Florida 33140

R. Beth Atchison
Assi st ant General Counsel
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792



Lynda L. Goodgane, General Counse
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Angel Gonzal ez, Executive Director
Departnent of Business and

Pr of essi onal Regul ati on
Board of Professional Engineers
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case.
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